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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Michael Tate, Joseph Shuster,
and Jack Ayers, individually and
on behalf of all other individuals

similarly situated,
Plaintiffs, MEMORANDUM OPINION
AND ORDER
V. Civil No. 09-2076 (MJD/J]IG)

Restaurant Technologies, Inc.,
Jeffery R. Kiesel, John C. Rutherford,
Jonathan O. Grad, Phillip A. Clough,
Robert E. Weil and John Does 1-5,

Defendants.

Robert C. Moilanen, Cory D. Olson and Larina A. Brown, Anthony
Ostlund Baer & Louwagie P.A., and Gregg M. Fishbein, Lockridge Grindal
Nauen P.L.L.P., Counsel for Plaintiffs.

James K. Langdon, Michelle S. Grant and Lola Velazquez-Aguilu, Dorsey
& Whitney LLP, Counsel for Defendants.

This matter is before the Court upon Defendants’ motion to dismiss all
claims regarding alleged pre-merger conduct.
The Parties

Defendant Restaurant Technologies, Inc. (“RTI”) is a Delaware corporation
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that is headquartered in Eagan, Minnesota that provides bulk cooking oil to
numerous fast food restaurants. (Complaint 4.) Plaintiff Michael Tate is a
former member of RTI's Board of Directors and is a common shareholder. (Id. ]
1.) Tate holds 67,282 shares of RTI common stock for which he paid nearly
$400,000. Plaintiff Joseph Shuster is also a former member of RTI's Board of
Directors and holds 82,500 shares of RTI common stock for which he paid nearly
$500,000. (Id. ] 2.) Finally, Plaintiff Jack Ayers holds 9,667 shares of RTI
common stock for which he paid nearly $50,000. (Id. 1 3.)

Defendant Jeffery R. Kiesel is the current Chief Executive Officer of RTI,
and has served in that position since 2005. (Id. I 5.) Defendant Robert E. Weil is
the Chief Financial Officer of RTI, and has been since 2007. (Id. I 6.) Defendant
Philip A. Clough is a director of RTI, and is also an officer of ABS Capital
Partners, which, along with its affiliates, holds RTI preferred stock. (Id. 17.)
Defendant John C. Rutherford became a director of RTI in 2009 and is the
founder of Parthenon Capital LLC and its affiliate entities. Parthenon holds
mostly RTI preferred stock. (Id. T 8.) Defendant Jonathan O. Grad is a director of
RTI and a managing partner of Parthenon. Defendant John Does 1-5 are alleged

to have conspired with, and engaged in the wrongful conduct asserted in the
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Complaint. (Id.  10.)
Factual Background

RTI was spun off from MVE Holdings in 1999. (Id. 119.) RTT’s essential
business activity is to provide bulk cooking oil to restaurants, but it also picks up
used oil - yellow grease - and recycles it. (Id.) From 2004 to 2008, its revenue
stream increased dramatically: from $79 million in 2004 to $261 million in 2008.
(Id. 1 20.) The company’s prospects were repeatedly touted by Defendant Kiesel.
(Id. 9 21.) For example, in a letter to shareholders, he stated: “2006 was a year we
are proud of as evidenced by our growth and profitability gains.” (Id.) Similar
statements were made about the company’s performance for 2007. (Id.)

In order to finance the company’s distribution network, after receiving
investments from Plaintiffs, RTI engaged in a series of preferred stock offerings.
(Id. 1 22.) Parthenon invested heavily in the 2001 A-1 preferred stock series, and
continued to invest in the subsequent years. (Id. 123.) ABS invested in the 2004
A-3 preferred stock offerings, and also continued to invest in later years. (Id.)

Plaintiffs allege that when Parthenon originally invested in 2001, it
misrepresented its intentions by suggesting its commitment to preserve the

company’s independence and culture, rather than assert day-to-day control. (Id.
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q 24.) Plaintiffs allege such statements were untrue, however, as Defendant
Rutherford soon began to place his own representatives on RTI's Board. By the
end of 2004, Parthenon and ABS together controlled a majority interest in RTL. In
2005, Defendant Kiesel was brought in to assume day to day control of RTL, and
over time Kiesel ousted all the officers and employees of RTI who had originally
founded the company. (Id. T 24.) In November 2005, a Parthenon representative
on the RTI Board, Drew Sawyer, when asked about protecting the interests of the
RTI common shareholders, candidly stated “F*** the common.” (Id. ] 25.)

In early 2009, Parthenon appointed Jack Grunwald as an independent
director to protect the interests of the common shareholders in connection with
the proposed merger/recapitalization. Plaintiffs allege that such appointment
was a ruse because the merger/recapitalization was actually designed to wipe out
the interests of the common shareholder to the benefit of the companies owned
by Defendants Rutherford, Grad and Clough. (1d.)

Plaintiffs further allege that the preferred stock offerings generated many
benefits for Parthenon and ABS, including the ability to control the RTI Board of
Directors and management of RTI, as well as financial benefits including

interest/dividend rates ranging from 20% to 30% per year. (Id. T 26.) This
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financial benefit accreted so that by the time the recapitalization/merger took
place in 2009, the $19 million raised in the 2001 A-1 offering had purportedly
increased to a value of $86 million. (Id.)

Plaintiffs allege that the annualized return being accreted on the preferred
stock was so great that Parthenon and ABS elected not to have RTI pursue
courses of action that would have been beneficial to the company and RTI
common shareholders. (Id. I 27.) For example, in 2006, RTI considered an initial
public offering (“IPO”), yet Defendants Rutherford, Grad and Clough scuttled it
in an effort to maximize the egregious return on the investment made by
Parthenon and ABS and did not even advise the RTI Board of their activities.
(Id.) Had the IPO taken place, Plaintiffs allege the common shareholders would
have received in excess of $30 per share for their common stock based upon an
enterprise valuation of over $400 million for RTL (Id.) At that time, an
investment banking firm placed a high end enterprise value on RTI at over $500
million. (Id. 9 28) Also, in 2008, another investment banking firm valued RTI at
over $350 million when Defendants sought to put RTI up for sale. (Id.) The
proposed sale did not take place, purportedly because of a change in credit

markets. (Id.) When the credit markets stabilized, however, Defendants chose to



Case 0:09-cv-02076-MJD-JJG Document 54 Filed 02/24/10 Page 6 of 24

squeeze out the common shareholders rather than trying to sell the company.
(1d.)

Plaintiffs also allege that Defendant Kiesel recklessly began a process to
increase the sale and marketing activities of RTI to build orders, knowmg that the
creation of a large order backlog would require RTI to acquire additional,
expensive funding from Parthenon and ABS, thereby diminishing or eliminating
the value of RTI common stock. (Id. 9 31.) Defendant Kiesel's alleged
mismanagement was so destructive that in February 2008, one RTI Director wrote
that it was necessary for RTI to become cash flow sufficient, therefore RTI would
have to limit new installs to cash plus equipment financing, that it was necessary
to cut the growth rate of the company to avoid bankruptcy and that all
stakeholders could not bear more onerous accumulating preferred equity. (Id.)
This advice was ignored by Defendants, and Kiesel continued to operate RTI for
the interests of Parthenon and ABS. (Id.)

In December 2008, Defendant Kiesel tried to convince the common
shareholders that their shares were worthless, and that they should forfeit their
shares. (Id. § 32.) Defendants were allegedly contemplating recapitalizing RTI

and knew the elimination of the RTI common shareholders would have the
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impact of upstreaming even more of the company’s assets and prospects to
Parthenon and ABS. (Id.) When the common shareholders refused to forfeit
their shares, the Defendants implemented the merger/recapitalization in order to
eliminate the common shareholder interests altogether. (Id. 1 33.)

On May 14, 2009, the company issued proxy materials concerning the plan
to recapitalize and merge RTI. (Id. I 34; Langdon Decl., Ex. 1 (Proxy Statement
Offering Memorandum).) In these materials, Defendants informed shareholders
that due to the current credit crisis and economic recession, the company’s
financial condition had dramatically deteriorated, which caused the company to
default on its Note Purchase Agreement with its lenders. (Id.) To obtain a
waiver of the default, $15 million had to be raised. (Id.) In these materials, the
company’s worth was represented as $143 million. (Id.) These materials also
represented that the common shares were virtually worthless. (Id.) The
proposed recapitalization/merger involved the merger of a subsidiary of RTI into
RTI (“New RTI”) and the issuance of common stock, a new class of preferred
stock such that all existing preferred shareholders and those common
shareholders who wished to become shareholders in the New RTI, with the

remainder of the common shareholders being cashed out. (Id.; Proxy Materials at
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i-ii.) This process also called for the common shareholders to “release” any
claims they had against the Defendants in exchange for a conversion of their
stock interest. (Comp.q 33.) A de minimus value was placed on the common
stock at .13 cents per share.

Plaintiffs allege the proxy materials contained many false and misleading
statements. (Id. 1 34.) For example, Defendants did not disclose the fact that
Robert Baird was paid $250,000 to conduct a valuation of RTT and that such
valuation was based on incorrect assumptions given by Defendants Weil and
Kiesel. (Id. I 34(a) and (c).) Plaintiffs further assert that an earlier 2008 valuation
provided the company was twice the valuation presented by Robert Baird. (Id. 1
34(b).) Plaintiffs also allege the proxy materials failed to disclose positive
changes to the company in 2009. (Id. 9 34(d).) Other omissions and
misrepresentations include lack of detail as to the equity interest that would go to
Defendant Kiesel, or why the company needed to engage in self-interest with
Parthenon. (Id. 9 34(f) and (h).) Plaintiffs allege that such information is of the
type that a reasonable shareholder would consider important when deciding
how to vote, and materially affected the total mix of information available to

shareholders. (Id. 9 35.)
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On June 9, 2009, Defendant Kiesel sent out supplementary information to
RTI shareholders that was false and misleading. (Id. 1 36.) For example, Kiesel
urged shareholders to read an attached letter from a law firm which stated it was
appropriate to obtain releases from the common shareholders, that there was no
IPO in 2006, and that RTT's proxy materials had included all material
information. (Id.) Plaintiffs allege these statements were false, as Kiesel himself
had participated in the 2006 IPO process, and knew that material information,
such as positive changes in RTI's McDonald’s contract, were not included in the
proxy materials. (Id.)

In connection with the vote on the proposed merger/recapitalization,
Defendants held an information meeting for shareholders on June 3, 2009. At this
meeting, further misrepresentations were made concerning the valuation by
Robert Baird - that Robert Baird would say a fair price range of RTI was between
$80 and $100 million, thus the shareholders were getting more than the company
was worth through the proposed merger/recapitalization. RTI had never been
valued as low as $80 million, however, and Defendant Grad misrepresented
RTTI's value in order to induce shareholders into falsely believing they were

getting a good deal through the merger/recapitalization process. (Id. 137.)
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Plaintiffs allege the merger/recapitalization was unfair and flawed in other
respects. Defendants claimed to have appointed an independent committee of
the RTI Board to evaluate the reasonableness of the recapitalization/merger, but
the members of this committee all owned preferred stock and were not
independent. (Id. 1 38.) One of the law firms that provided advice to this
“independent” committee was Parthenon’s own counsel, that drafted the
materials for the merger/recapitalization while simultaneously drafting a
Management Services Contract for Parthenon. (Id.)

On May 22, 2009, Plaintiffs had asked for additional books and records, but
such request was not met until the last minute, and that such production
included over 300 pages. While the information showed the
recapitalization/merger was grossly unfair, it was not produced in a timely
manner before the vote. (Id. 1 39.) Requests to delay the vote were rejected by
Defendants, because of “alleged” pressures from RTI lenders. (Id.)

At the time of the vote, Plaintiffs allege that the Defendants ignored what
was put forth in the proxy materials - that if 10% of the common shareholders
voted against the merger/recapitalization, it would not go through. (Id. T 40.)

Plaintiffs allege that nearly 40% of the common shares voted against the merger,

10
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and less than a majority of the shares voted against recapitalization. (Id.) The
merger nonetheless went through on June 24, 2009. (Id.)
Asserted Claims

Plaintiffs have brought a number of claims against Defendants, on behalf
of themselves and others similarly situated. Generally, Plaintiffs allege that
Defendants breached their fiduciary obligations as corporate officers and
directors to be candid and forthright in their communications with shareholders
and the duty of loyalty which prohibits officers and directors from engaging in
self-dealing, such as usurping corporate opportunities and looting RTI for their
own purposes. Plaintiffs also allege that Defendants tortiously interfered with
the ability of others to carry out their fiduciary obligations. Finally, Plaintiffs
allege Defendants engaged in an unfair merger process which involved the
issuance of fraudulent and misleading offering materials. (Id. T 12.)

Plaintiffs also seek a declaratory judgment that the merger/recapitalization
process was unfair, should be declared void and rescinded. Plaintiffs also seek
actual and consequential damages against Defendants, individually and jointly,

and any other relief the Court deems just.

11
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Standard for Motion to Dismiss

A. Dismissal Pursuant to Rule 12(b)(6)

In considering a motion to dismiss under Federal Rule 12(b)(6), the Court
must accept “as true all of the factual allegations contained in the complaint, and
review the complaint to determine whether its allegations show that the pleader
is entitled to relief.” Schaaf v. Residential Funding Corp., 517 F.3d 544, 549 (8th
Cir. 2008). Although detailed factual allegations are not needed, a plaintiff has
the “obligation to provide the grounds of his entitlement to relief” requiring
“more than labels and conclusions, and a formulaic recitation of the elements of a

cause of action...” Bell Atlantic Co. v. Twombly, 550 U.S. 544, 555 (2007). The

factual allegations made by a plaintiff must “raise a right to relief above the
speculative level.” Id. If the plaintiff does not provide any set of facts that entitle
him to relief beyond doubt, a motion to dismiss should be granted. Students for

Sensible Drug Policy Found. v. Spellings, 523 F.3d 896, 899 (8th Cir. 2008).

In keeping with these principles a court considering a motion to dismiss
can choose to begin by identifying pleadings that, because they are no
more than conclusions, are not entitled to the assumption of truth. While
legal conclusions can provide the framework of a complaint, they must be
supported by factual allegations. When there are well-pleaded factual
allegations, a court should assume their veracity and then determine
whether they plausibly give rise to an entitlement to relief.

12
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Ashcroft v. Igbal, 129 S. Ct. 1937, 1950 (2009).

B. Dismissal Pursuant to Rule 12(b)(1)

Where a plaintiff does not have standing to assert the claims within the
complaint, the Court does not have subject matter jurisdiction. Accordingly,
such claims must be dismissed pursuant to Fed. R. Civ. P. 12(b)(1).

In order to properly dismiss for lack of subject matter jurisdiction under

Rule 12(b)(1), the complaint must be successfully challenged on its face or

on the factual truthfulness of its averments. In a facial challenge to

jurisdiction, all of the factual allegations concerning jurisdiction are
presumed to be true and the motion is successful if the plaintiff fails to

allege an element necessary for subject matter jurisdiction.

Titus v. Sullivan, 4 F.3d 590, 593 (8th Cir. 1993) (citations omitted). In a factual

challenge, the Court may examine evidence outside of the complaint. Id.

Plaintiffs bear the burden of proving that jurisdiction exists. Osborn v. United
States, 918 F.2d 724, 730 (8th Cir. 1990).

Defendants assert that to the extent Plaintiffs base any of their claims on
pre-merger conduct, such claims are derivative claims. A claim is derivative
when the alleged harm is to the corporation, and the benefit from the lawsuit

goes to the corporation. Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d

1031, 1035 (Del. 2004). Only current shareholders may bring derivative claims,

13
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however. See Kramer v. W. Pac. Indus., Inc., 546 A.2d 348, 354 (De. 1988) (“To

have standing to maintain a shareholder derivative suit, a plaintiff must be a
shareholder at the time of the filing of the suit and must remain a shareholder
throughout the litigation.”)

Although Plaintiffs allege in the Complaint that they currently hold
common stock in RTI, Defendants assert that Plaintiffs, in fact, tendered their
shares in RTI and did not become shareholders in the New RTI when they voted
against the merger/recapitalization. (Langdon Decl. Ex. 2.) Because Plaintiffs are
not current shareholders, Defendants argue they lack standing to assert

derivative claims of RTL. Osborn, 918 F.2d at 730 (no presumptive truthfulness

attaches to the complaint when deciding a Rule 12(b)(1) motion and disputed fact
issues will not preclude the court from evaluating for itself the merits of
jurisdictional claims).

Defendants thus ask this Court to dismiss Counts I-IIl and V-VI to the
extent such claims are based on pre-merger conduct. Defendants further assert
that Count IV should be dismissed in its entirety, as such claim is based solely on

pre-merger conduct.

14
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1. Breach of Fiduciary Duty Claims

In Counts I, I and III of the Complaint, Plaintiffs allege claims for breach
of fiduciary duty. In Count I, Plaintiffs allege that Defendants, as directors and
officers of RTI, owed fiduciary duties of loyalty to the shareholders of RTI, and
that Defendants breached those duties “by engaging in actions designed to
reduce and/or eliminate the value and ownership interests of the RTI common
shareholders and those possessing rights to obtain such shares for the benefit of
their own personal and financial interests.” (Comp. I 43.) The Complaint then
identifies seven specific actions which allegedly constitutes a breach: providing
Parthenon a management services contract; paying Parthenon's legal services;
insuring each individual defendant would receive a significant interest in the
newly recapitalized entity; failing to obtain best possible price for RTT; failing to
ensure independence and fairness in the RTI merger/recapitalization process;
failing to make appropriate disclosures in the proxy materials; and failing to
follow the voting process articulated in the proxy materials. (Id.)

Plaintiffs further allege that through such acts of self-dealing, Defendants
“upstreamed RTI's prospects to the preferred shareholders and further diluted

the relative rights and value of the common shareholders in order to increase the

15
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rights and value of Defendants’ interests in RTI. (Id. T 44.) Through these
alleged acts, Plaintiffs assert they have been damaged. (Id. ] 45.)

In Count II, Plaintiffs allege that Defendants, as directors and officers of
RTIL, had a duty of care to inform themselves of all material information
reasonably available to them, and that Defendants failed to do so. (Id. 9 47.)
Instead, Defendants relied on the self-serving statements of interested parties,
who had irreconcilable conflicts of interest. (Id. I 48.) For example, Defendants
breached the duty of care by failing to comply with well-established precedent to
obtain the best price for RTI. (Id. 1 49.) Plaintiffs allege that Defendants knew or
should have known that its “independent” committee had conflicts of interest
and had engaged in self-dealing. (Id. 9 50.)

Finally, in Count III, Plaintiffs allege that Defendants breached their duty
of Candér as officers and directors of RTI by withholding, suppressing or
misrepresenting material information pertaining to RTI, such as the conflicts of
interest held by certain directors and officers, the role these conflicted directors
and officers were taking in RTI, and material financial information such as
information as to the potential acquisition of RTI, RTI's contracts and commodity

pricing that directly impacted the advisability of the merger/recapitalization and

16
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the true value of RTL (Id. I 55.) By engaging in these acts, Plaintiffs allege that
Defendants misled them as to the true nature of the merger/recapitalization and
the value of Plaintiffs’ shares. (Id. I 56.)

Defendants argue that to the extent Counts I, II and III are based on pre-
merger conduct, such claims are derivative and must be dismissed. For example,
Plaintiffs allege in Count I that Defendants’ breached their fiduciary duties by
providing Parthenon a management agreement, and by paying Parthenon’s legal
fees. Defendants assert that these claims are actually claims of mismanagement
and that generally such claims are held to be against the corporation, and must

be enforced by a derivative action. See Kramer, 546 A.2d at 353; Feldman v.

Cutaia, 951 A.2d 727, 732 (Del. 2008). Defendants do concede, however, that

former shareholders may have standing to assert claims attacking the
merger/recapitalization as to fair dealing or fair price, even after they are cashed
out through the effectuation of a merger. (Defendants’ Brief in Support (Doc. No.
10) p. 11.) Defendants thus do not move to dismiss any part of Plaintiffs claims
that involve the 2009 merger/recapitalization.

a. Delaware Law Concerning Direct and Derivative Claims

As noted above, a derivative claim is one in which the alleged harm is to

17
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the corporation. “Determining whether an action is derivative or direct is
sometimes difficult and has many legal consequences, some of which may have
an expensive impact on the parties to the action.” Tooley, 845 A.2d at 1036. The
proper test to be applied to determine whether a claim is direct or derivative is to
“look to the nature of the wrong and to whom the relief should go.” Id. at 1039.
In other words, to state a direct claim, the stockholder must demonstrate that the
duty breached was owed to the stockholder and that the he or she can prevail
without showing injury to the corporation.” Id. at 1039.

“A stockholder who directly attacks the fairness or validity of a merger
alleges an injury to the stockholder, not the corporation, and may pursue such a

claim even after the merger at issue has been consummated.” Parnes v. Bally

Entm’t Corp., 722 A.2d 1243, 1245 (Del. 1999). In addition, there can exist
situations in which a claim has both a direct and derivative character. Gentile v.

Rossette, 906 A.2d 91, 99 (Del. 2006). For example, a breach of fiduciary duty

claim arising from corporate overpayment can be a direct as well as a derivative
claim when the controlling stockholder causes the corporation to issue excessive
shares and the exchange causes an increase to the percentage of the outstanding

shares owned by the controlling stockholder and a corresponding decrease in the

18



Case 0:09-cv-02076-MJD-JJG Document 54  Filed 02/24/10 Page 19 of 24

shares owned by the public, minority shareholders. Id. at 100. See also Gatz v.

Ponsoldt, 925 A.2d 1265 (Del. 2007) (finding that claims arising from a

recapitalization can be brought directly and derivatively). The reason such a
claim is direct is because “the shares representing the ‘overpayment’ embody
both economic value and voting power” which results in “an expropriation - of
economic value and voting power from the public shareholders to the majority or

controlling stockholder.” Gentile, 906 A.2d at 100.

Delaware courts also recognize that where the merger itself is the subject of
a fraud claim, a shareholder need not maintain ownership of his or her shares in

order to maintain a suit for derivative claims. Lewis v. Ward, 852 A.2d 896, 903-

04 (Del. 2004). Plaintiffs argue that the fraud exception applies in this case
because the merger/recapitalization was specifically designed to deprive them of
standing to bring a derivative suit.

The difficulty in addressing a motion such as the one currently before the
Court is the fact that discerning a direct claim from a derivative claim is difficult,
to say the least. See Abelow v. Symonds, 156 A.2d 416, 420 (Del. Ch. 1959)
(finding that line between direct and derivative claims is a narrow one);

Agostino, 845 A.2d at 1117 (recognizing that “the distinction between direct and |

19
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derivative claims is frustratingly difficult to describe with precision.”); Case Fin.

Inc. v. Alden, No. 1184-VCP, 2009 WL 2581873 at *6 (Del. Ch. Aug. 21, 2009)

(noting that the distinction between direct and derivative suits is difficult to
grasp). To assist in making this determination, however, courts have declined to
dismiss a purported derivative claim for lack of standing in order to allow

discovery to proceed. See e.g., Dietrich v. Harrer, 857 A.2d 1017, 1029 (Del. Ch.

2004) (motion to dismiss denied to allow discovery to proceed, while recognizing
that the “claims are of the sort often thought to give rise to derivative, rather than

direct claims.”). See also Wright v. Herman, 230 F.R.D. 1, 10-11 (D.D.C. 2005)

(finding that the validity of a direct action as opposed to a derivative action
requires factual development).

The Court is also mindful that “[e]quity will not permit one to evade the
law by dressing what is prohibited in substance in the form of that which is
permissible.” Gatz, 925 A.2d at 1280. “So too, equity will not permit a fiduciary
to deprive his beneficiaries of their entitlement to seek direct redress for fiduciary
misconduct by structuring a transaction so as to obscure that entitlement.” 1d.

At this time, the Court finds that dismissal of any part of Plaintiffs’ claims

is not appropriate. As Defendants concede, Plaintiffs have asserted fiduciary

20
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duty claims with respect to the fairness or validity of the merger/recapitalization.
In addition, the Court finds that the pre-merger conduct alleged may have a
causal relationship to the claims involving the merger/recapitalization. For
example, the facts surrounding the proposed IPO in 2006 and the proposed sale
in 2008 are likely relevant to the actual value of the company, and how that
relates to the valuation of the common shares at the time of the

merget/recapitalization. See Dietrich, 857 A.2d at 1029 (in addressing motion to

dismiss, court recognized that plaintiff should have opportunity to present
evidence of a causal relationship between pre-merger conduct and the alleged
unfairness of the merger). The Court further recognizes that what Defendants try
and characterize as “pre-merger” conduct - such as RTT's payment of Parthenon
legal services, and the unnecessary issuance of preferred stock in 2005, 2008 and
2009 - is inextricably intertwined with Plaintiffs’ claims as they relate to the
merger/recapitalization.

In addition, many of Defendants’ arguments in support of dismissal of
claims based on pre-merger conduct would require the Court to put form over
substance. For example, Defendants argue that the claims asserted by Plaintiffs

are not of the type recognized by the Delaware court in Gentile, because the

21
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transaction at issue was not one where stock was exchanged for assets of a lower
value. Rather, Parthenon, ABS and other shareholders paid cash. Plaintiffs do
not allege that there was inadequate consideration paid for the preferred stock.
While this argument may be factually correct - the transactions at issue here and

in Gentile were not the same - the Court notes that in Gentile, the plaintiffs had

complained of a transaction that reduced the cash-value of their shares and the
voting power of the public shareholders, while increasing the value and power of
the majority shareholder. 906 A.2d at 93. Here, Plaintiffs similarly allege that
Defendants, who together owned a majority interest in RTI, pushed through a
merger/recapitalization that diluted Plaintiffs’ interests and voting rights.

Accordingly, the Court will deny Defendants’ motion to dismiss claims
Based on pre-merger conduct in Counts I - III. Factual development will assist
the Court later in these proceedings in discerning direct versus derivative claims.

2. Claims Based on Unjust Enrichment and Conspiracy

The unjust enrichment claim asserted in Count V and the conspiracy claim
asserted in Count VI are based on the same conduct as alleged in Counts I-IIL
For the reasons stated above, the Court will also deny the motion as to Counts V

and VI.

22
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3. Claims Based on Tortious Interference

Finally, in Count IV of the Complaint, Plaintiffs allege that Defendants
Rutherford, Clough and Grad wrongfully and unjustifiably interfered with their
reasonable expectations to enjoy the economic benefits attendant to ownership of
RTI common stock by “scuttling, preventing and/or hindering the consummation
of the 2006 IPO and the possible 2008 sale of RTL.” (Comp. I 60-61.) Plaintiffs
further allege that in “the absence of Defendants” wrongful and unjustifiable
conduct, it would have been reasonably probable that the aforementioned
transactions would have taken place and/or Plaintiffs would continue to enjoy
the full value of their ownership rights in RTL” (Id. { 62.) Plaintiffs allege that as
a result, they have been damaged in excess of $100,000. (Id. ] 62.)

Defendants argue that this claim should be dismissed, as it is based solely

on pre-merger conduct and is therefore a derivative claim. See Kuroda v. SP]S
Holdings, L.L.C., 971 A.2d 872, 887 (Del. Ch. 2009) (finding that claim of tortious
interference with economic advantage alleged harm to plaintiff only through his
interest in the company, therefore claim was derivative).

For the reasons stated above, the Court will also deny the motion as to

Count IV to allow the facts to be fully developed.
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IT IS HEREBY ORDERED that Defendants” Motion to Dismiss [Doc. No. 8]
is DENIED without prejudice.

Date: February 24, 2010

s/ Michael ]. Davis

Michael J. Davis

Chief Judge

United States District Court

Civil No. 09-2076
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